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SUBJECT 
 

Transfer of real property:  transfer fees 
 

DIGEST 
 

This bill creates an exception to the prohibition on the creation of private transfer fees 
after January 1, 2019 for transfer fee covenants created pursuant to an agreement 
entered into before January 1, 2019, as specified. 
 

EXECUTIVE SUMMARY 
 
Private transfer fees are clauses, included in the conditions, covenants, and restrictions 
recorded on a particular parcel of land that require a payment of a fee every time title to 
the property is transferred. In 2012, the federal government prohibited the federal 
financial institutions Fannie Mae, Freddie Mac, and the Federal Home Loan Bank from 
purchasing or dealing with mortgages and securities backed by mortgages on 
properties encumbered by a private transfer fee. These 2012 regulations included a 
number of exceptions, including for transfer fees that provide a direct benefit to the 
land encumbered, as specified. The regulations also exempted private transfer fees 
created before the effective date of the regulations, or which were created pursuant to 
an agreement entered into prior to the effective date, as specified. In 2018, California 
prohibited private transfer fees created after January 1, 2019. Exempted from the state’s 
prohibition are private transfer fees that provide the encumbered land a direct benefit, 
as defined in the federal regulations. However, the prohibition did not exempt private 
transfer fees that meet the prospective exemptions in the federal regulations. To correct 
this, this bill creates an exemption, mirrored on the federal exemption, for private 
transfer fees created pursuant to an agreement entered into before January 1, 2019 that 
are applicable to the land identified in the agreement, when the agreement was in 
settlement of litigation or was approved by a government agency or body. SB 1399 is 
supported by the Tejon Ranch Conservancy and a number of environmental 
organizations, and the Committee has received no timely opposition. 
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PROPOSED CHANGES TO THE LAW 
 
Existing law: 
 
1) Defines, for the purposes of federal regulations, the following terms: 

a) a “private transfer fee” as a transfer fee, including a charge or payment, 
imposed by a covenant, restriction, or other similar document,  that is 
required to be paid in connection with or as a result of a transfer of title to 
real estate, and payable on a continuing basis each time a property is 
transferred for a period of time or indefinitely. Excepts from this 
definition fees, charges, payments, or other obligations imposed or 
payable to the Federal government or a State or local government, or that 
defray actual costs of the transfer of the property, including transfer of 
membership in the relevant covered association. 

b) A “private transfer fee covenant” as a covenant that purports to run with 
the land or to bind current owners of, and successors in title to, such real 
property, and obligates a transferee or transferor of all or part of the 
property to pay a private transfer fee upon transfer of an interest in all or 
part of the property, or in consideration for permitting such transfer. 

c) A “transfer” to mean the sale, gift, grant, conveyance, assignment, 
inheritance, or other transfer of an interest in the real property. 

d) An “excepted transfer fee covenant” as a private transfer fee covenant that 
requires payment of a private transfer fee to a covered association and 
limits the use of such transfer fees exclusively to purposes which provide 
a direct benefit to the real property encumbered by the private transfer fee 
covenant. 

e) A “direct benefit” as the proceeds of a private transfer fee that are used 
exclusively to support maintenance and improvements to encumbered 
properties, and acquisition, improvement, administration, and 
maintenance of property owned by the covered association of which the 
owners of the burdened property are members and used primarily for 
their benefit. Also includes as direct benefits cultural, educational, 
charitable, recreational, environmental, conservation or other similar 
activities, that are conducted in or protect the burdened community or 
adjacent or contiguous property; or are conducted on other property that 
is used primarily by residents of the burdened community. 
 

2) Prohibits Fannie Mae, Freddie Mac, and the Federal Home Loan Bank from 
purchasing, investing in, or otherwise dealing in any mortgages on properties 
encumbered by a private transfer fee covenant, securities backed by such mortgages, 
or securities backed by the income stream from such covenants, unless the 
covenants are excepted transfer fee covenants. Prohibits the Federal Home Loan 
Banks from accepting such mortgages or securities as collateral, unless such 
covenants are excepted transfer fee covenants. (12 CFR § 1228.2.) 
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3) Provides that the prohibition in Section 1228.2, in (2) above, does not apply to 
mortgages on properties encumbered by private transfer fee covenants if those 
covenants were created before February 8, 2011, or if those covenants were created 
pursuant to an agreement entered into before February 8, 2011, applicable to land 
that is identified in the agreement, and the agreement was in settlement of litigation 
or was approved by a government agency or body. (12 CFR § 1228.3.) 
 

4) Defines “transfer fee” to mean any fee payment requirement imposed within a 
covenant, restriction, or condition contained in any deed, contract, security 
instrument, or other document affecting the transfer or sale of, or any interest in, real 
property that requires a fee be paid as a result of transfer of the real property. 
Excludes from this definition any of the following: 

a) fees or taxes imposed by a governmental entity; 
b) fees pursuant to mechanics’ liens; 
c) fees pursuant to court-ordered transfers, payments, or judgments; 
d) fees pursuant to property agreements in connection with a legal 

separation or dissolution of marriage; 
e) fees, charges, or payments in connection with the administration of estates 

or trusts pursuant to certain sections of the Probate Code; 
f) fees, charges, or payments imposed by lenders or purchasers of loans; 
g) assessments, charges, penalties, or fees authorized under common interest 

development laws; 
h) fees, charges, or payments for failing to comply with, or for transferring 

the real property prior to satisfying, an obligation to construct residential 
improvements on the real property; 

i) any fee reflected in a single document recorded against the property on or 
before December 31, 2007, that is separate from any covenants, conditions, 
and restrictions, and that provides a prospective transferee notice of the 
following:  

i. payment of a transfer fee is required; 
ii. the amount or method of calculation of the fee; 

iii. the date or circumstances under which the transfer fee payment 
requirement expires, if any; 

iv. the entity to which the fee will be paid; and 
v. the general purposes for which the fee will be used. (Civ. Code § 

1098.) 
 

5) Provides that when a property transfer fee was imposed on real property prior to 
January 1, 2008, the receiver of the transfer fee, as a condition of payment of the fee 
on or after January 1, 2009, shall record, on or before December 31, 2008, against the 
property a separate document entitled “Payment of Transfer Fee Required” in at 
least 14 point bold face type that includes all of the following: 

a) the names of all current owners of the property subject to the transfer fee, 
a legal description and assessor’s parcel number of the property; 



SB 1399 (Stern) 
Page 4 of 10  
 

 

b) the amount, if the fee is a flat amount, the percentage of the sale price 
constituting the fee, or the method for calculating the amount; 

c) for residential property, actual dollar-cost examples of the fee for specified 
prices; 

d) date or circumstance under which the transfer fee payment requirement 
expires; 

e) purpose for which the funds will be used; 
f) the entity which will receive funds from the fee, including contact 

information; and 
g) the signature of the authorized representative of the entity receiving the 

funds. (Civ. Code § 1098.5(a).)   
 

6) Provides that when a property transfer fee is imposed on real property on or after 
January 1, 2008, the person or entity imposing the transfer fee, as a condition of 
payment of the fee, shall concurrently record against the property a separate 
document entitled “Payment of Transfer Fee Required” in at least 14 point bold face 
type that includes all of the following: 

a) the names of all current owners of the property subject to the transfer fee, 
a legal description and assessor’s parcel number of the property; 

b) the amount, if the fee is a flat amount, the percentage of the sale price 
constituting the fee, or the method for calculating the amount; 

c) for residential property, actual dollar-cost examples of the fee for specified 
prices; 

d) date or circumstance under which the transfer fee payment requirement 
expires; 

e) purpose for which the funds will be used; 
f) entity which will receive funds from the fee, including contact 

information; 
g) the signature of the authorized representative of the entity receiving the 

funds.  (Civ. Code § 1098.5(b).) 
 

7) Requires that, when a property transfer fee was imposed on or after February 8, 
2011, if it does not fall within certain prospective exceptions, the “Payment of 
Transfer Fee Required” must also include a statement, in at least 14-point boldface 
font that: “the Federal Housing Finance Agency and the Federal Housing 
Administration are prohibited from dealing in mortgages on properties encumbered 
by private transfer fee covenants that do not provide a “direct benefit” to the real 
property encumbered by the covenant. As a result, if you purchase such a property, 
you or individuals you want to sell the property to may have difficulty obtaining 
financing.” (Civ. Code § 1098.5(b)(2)(H).) 
 

8) Provides that, on or after January 1, 2019, a transfer fee shall not be created. Exempts 
from this prohibition an excepted transfer fee, as defined in Section 1228.1 of Title 12 
of the Code of Federal Regulations. Provides that an excepted transfer fee does not 
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have to comply with the notice requirement in (8), at Civil Code Section 
1098.5(b)(2)(H). Provides that a transfer fee created in violation of this prohibition is 
void as against public policy. (Civ. Code § 1098.6.) 
 

This bill:  
 
1) Provides that the prohibition on the creation of private transfer fees (PTFs) does not 

apply to private transfer fee covenants, if those covenants are created pursuant to an 
agreement entered into before January 1, 2019, applicable to land that is identified in 
the agreement, if the agreement was made in settlement of litigation or was 
approved by a government agency or body.  

 
COMMENTS 

 
1. First Comment About the Bill 

 
According to the author: 
 

Senate Bill 1399 introduces a necessary clarification to ensure that private 
transfer fee covenants required to implement previously recorded agreements, 
which comply with specific, narrow criteria outlined in the bill, are not 
prohibited by state law.  
 
This bill addresses an ambiguity created by the law, California Civil Code 
§1098.6 (AB 3041 (Cunningham, Ch. 306, Statutes of 2018)), as to its impact to the 
ongoing implementation and recordation of private transfer fee covenants 
required by previously recorded agreements which meet specific exception 
criteria provided in federal statute CFR Title 12 §1228.3. Clarification is needed to 
ensure such agreements may continue to be implemented, in addition to 
ensuring consistency of §1098.6 with all provisions of CFR Title 12 §1228.  
Furthermore, while Cal. Civil Code §1098.6 references CFR Title 12 §1228.1, it 
does not reference CFR Title 12 §1228.3, though Cal. Civil Code §1098.5 
references CFR Title 12 §1228.3 and not CFR Title 12 §1228.1. The practical effect 
of this inconsistency is remedied by Senate Bill 1399.  
 
This ambiguity in the effect of state law and inconsistency between state and 
federal laws hinders the consistent implementation of private transfer fee 
covenants and the agreements which require them. By further aligning state law 
with federal guidelines, SB 1399 eliminates legal ambiguities and promotes 
harmony between state and federal regulations, thereby ensuring consistent 
application of state and federal rules to previously existing agreements.  
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2. Prohibitions on Private Transfer Fees 
 
A property transfer fee is a clause, included in the conditions, covenants, and 
restrictions recorded on a particular parcel of land that requires a payment of a fee 
every time title to the property is transferred. (Civ. Code § 1098.) Such fees may run  
with the land in perpetuity. In the past, private transfer fees (PTFs) have received 
criticism for not being equitable, since they are based on transactions and not use, and 
for increasing the price of homes as an added fee tacked onto every sale.1  
 
In 2012, the Federal Housing Finance Agency (FHFA) promulgated regulations that 
prohibited Fannie Mae, Freddie Mac, and the Federal Home Loan Bank (FHLB) from 
acquiring mortgages on properties encumbered by PTFs unless the PTF conveys a 
“direct benefit” on the property subjected to the fee. (12 C.F.R. § 1228.2.) Direct benefits 
include “cultural, educational, charitable, recreational, environmental, conservation, or 
other similar activities that are conducted in or protect the burdened community or an 
adjacent or contiguous property, or that are conducted on other property that is used 
primarily by residents of the burdened community.” (Id.) Section 1228.1 of the 
regulations provided various definitions, including the definition of an excepted 
transfer fee covenant for transfer fees that directly benefit the encumbered property. (12 
CFR § 1228.1.) The regulations also included prospective exemptions that explicitly 
exempted from its prohibition various mortgages and PTFs that were created before or 
by an agreement entered into before the date when the regulation was promulgated. 
Section 1228.3 states that the prohibition only applies to such mortgages if the PTF is 
created on or after February 8, 2011, or if the PTF is created pursuant to an agreement 
entered into before February 8, 2011, and the agreement is applicable to land identified 
in the agreement and was made in settlement of litigation or approved by a government 
agency or body. (12 CFR § 1228.3.) Since the majority of conventional, private mortgage 
loans end up being backed or purchased by Fannie Mae or Freddie Mac, this 
prohibition effectively made it very difficult for a homeowner of a property with a PTF 
to be able to obtain financing.2  
 
In the years after the FHFA promulgated its rules, California enacted a number of laws 
relating to transparency for properties encumbered by PTFs. These included AB 980, 
which required anyone seeking payment of a PTF to record with the county recorder a 
notification providing the nature, purpose, duration, and amount of the fee. (AB 980, 
Calderon, Ch. 689, Stats. 2007.) In 2016, the Legislature enacted AB 1138, which 
mandated the inclusion of a notice alerting property owners or prospective buyers of 
the fact that property transfer fees that do not provide direct benefits to the encumbered 
property can make it difficult or impossible to obtain financing due to the 2012 federal 
regulations (AB 1138, Reyes, Ch. 148, Stats. 2017.) That bill exempted from its notice 

                                            
1 See Analysis of AB 3041, Senate Judiciary Committee (Jul. 3, 2018). 
2 National Association of Realtors, Fannie Mae & Freddie Mac (GSEs) (accessed Apr. 22, 2024), available 
at https://www.nar.realtor/fannie-mae-freddie-mac-gses.  

https://www.nar.realtor/fannie-mae-freddie-mac-gses
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requirements properties that were exempt from the federal regulations under Section 
1228.3 of Title 12 of the Code of Federal Regulations; in other words, properties where 
the PTF was created before February 8, 2011, or where the PTF was created pursuant to 
an agreement entered into before February 8, 2011, and the agreement was applicable to 
land identified in the agreement and was made in settlement of litigation or approved 
by a government agency or body. (Civ. Code § 1098.5(b)(2)(H).) 
 
Considering the concerns with PTFs and the fact that the federal regulations could 
make obtaining financing for a property with a PTF difficult, the California Legislature 
ultimately prohibited PTFs with the passage of AB 3041 (Cunningham, Ch. 306, Stats. 
2018). AB 3041 prohibited the creation of transfer fees on or after January 1, 2019, with 
an exception for the excepted transfer fee covenants included in the FHFA’s 2012 
regulations. (Civ. Code § 1098.6.) AB 3041 referenced Section 1228.1 of the federal 
regulations for its exception, which contains the definition of the excepted transfer fee 
covenants for the federal regulations. As previously described, that exception exempts 
PTFs that have a direct benefit on the encumbered property. AB 3041 did not, however, 
reference or include the exception in the federal regulations for PTFs created before 
February 8, 2011 or created pursuant to an agreement entered into before that date (12 
CFR § 1228.3.)  
 
3. SB 1399 aims to extend the prospective exceptions in the federal regulations to 

California’s prohibition on PTFs 
 
Because California’s prohibition on PTFs only references the excepted transfer fee as 
defined in the federal regulations, it does not reference all exceptions included in the 
federal regulations. It does not include the exception at Section 1228.3 of Title 12 of the 
Code of Federal Regulations for PTFs entered into before the regulations’ effective date 
of February 8, 2011 or created because of an agreement entered into before the 
regulations’ effective date. Thus, California’s laws prohibit more PTFs than what the 
federal regulations prohibit Fannie Mae, Freddie Mac, and the FHLB from handling. 
 
SB 1399 proposes to align these exceptions by adding into the respective Civil Code 
provisions language that mirrors the exception included in the federal regulations at 
Section 1228.3 of Title 12 of the Code of Federal Regulations. This language would 
exempt PTFs that were created pursuant to an agreement entered into before January 1, 
2019 that is applicable to land that is identified in the agreement, if the agreement was 
in settlement of litigation or approved by a government agency or body. This language 
copies part of the exception in Section 1228.3 of Title 12 of the Code of Federal 
Regulations in all of its terms except for the dates. In the federal exception, the 
applicable date is the date on which the federal regulation was enacted: February 8, 
2011. SB 1399 instead provides the effective date for California’s prohibition on PTFs: 
January 1, 2019. 
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The result of SB 1399’s change would be that certain PTFs would not be prohibited, if 
they were created pursuant to an agreement entered into before the passage of 
California’s prohibition on PTFs. Because of the difference in dates between SB 1399’s 
language and that of the federal regulation’s exception, there could, in theory, be PTFs 
not prohibited by California law that would nonetheless not fall within the federal 
regulations’ exception. It is also worth noting that, conversely, if SB 1399 is not enacted, 
the mismatch between California’s prohibition of PTFs and the federal regulations 
would mean that some properties with PTFs created pursuant to an agreement would 
qualify for the exception in the federal regulations and thus be able to receive financing 
through Fannie Mae and the other federal entities, but would nonetheless be prohibited 
by state law for having been created after the state’s prohibition of PTFs, if they are 
created after January 1, 2019 but arose out of an agreement entered into before February 
8, 2011. 
 
The author asserts that this bill is meant to clear up ambiguities in the state’s 
prohibition on PTFs. The state law prohibiting PTFs only mentions “excepted transfer 
fees” and the specific federal regulation that defines that term. Those excepted transfer 
fees are ones in which the fee provides a direct benefit to the property encumbered. 
There is otherwise no mention of other exceptions, and the reference in Civil Code 
Section 1098.5 to Section 1228.3 of Title 12 of the Code of Federal Regulation was added 
before the state’s prohibition on PTFs was enacted. Therefore, it is possible that the 
Legislature intended to only exclude PTFs that have a direct benefit on the property, 
and not those that fall within the other, prospective exceptions included in the federal 
regulations. Legislative Counsel’s Digest for SB 3041 and the Senate Judiciary 
Committee’s analysis of the bill only mention an exception for PTFs that have a direct 
benefit on the encumbered property.3  
 
Nonetheless, SB 1399 aims to align the exceptions in the state’s prohibition on PTFs with 
the exceptions in the federal regulations, serving to provide a similar prospective 
exception to the state’s prohibition of PTFs as the one in the federal regulations. This 
clarification and exception is important, according to the author and sponsors, to ensure 
the implementation of agreements that provide for PTFs and which were entered into 
before California prohibited PTFs. According to the coalition in support of SB 1399, 
those agreements and the PTFs they create will help fund conservation efforts, 
community development, and environmental stewardship. Those agreements and the 
PTFs they provided for were not unlawful at the time they were created, so fairness 
may well support an exception to provide that such agreements can still be 
implemented when the parties that entered into the agreement relied on the lawfulness 
of the PTFs they were creating when the agreement was made. These fees may thus 
fund worthy causes, and providing an exception for agreements that were entered into 
prior to a prohibition’s enactment serves an important equitable purpose.  
 

                                            
3 See Analysis of AB 3041, Senate Judiciary Committee (Jul. 3, 2018). 
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4. Arguments in support 
 
According to a coalition of environmental and conservation organizations, which 
support SB 1399: 
 

This legislation seeks to eliminate an ambiguity created by California Civil Code 
§ 1098.6, which prohibits private transfer fee agreements beginning January 1, 
2019. Senate Bill 1399 will clarify that, consistent with specific criteria narrowly 
defined by federal regulation, private transfer fee covenants required by contract 
or other agreements entered into prior to January 1, 2019 are not prohibited by 
state law. Senate Bill 1399 is essential to ensure that such pre-existing 
agreements, including those that support ongoing conservation and community 
development efforts, can be implemented as envisioned at the time of their 
signing.  
 
Current state law prohibiting private transfer fees became effective on January 1, 
2019 -- the effective date of California Civil Code § 1098.6. Senate Bill 1399 
remedies uncertainty in application of that statute by explicitly exempting from 
its prohibition the ongoing implementation and recordation of private transfer 
fee covenants that (1) are required by an agreement entered into prior to that 
effective date, (2) are applicable to and identified in that pre-existing agreement, 
and (3) where that agreement was in settlement of litigation or approved by a 
government agency or body.  
 
Senate Bill 1399 also eliminates the inconsistency between state law and federal 
regulations on this matter. Although California Civil Code §1098.6 references an 
exemption for private transfer fees covenants in the corresponding federal 
statute CFR Title 12 §1228.1, it fails to reference the “prospective” exemption 
provided in CFR Title 12 §1228.3 for transfer fees that meet the three narrow 
criteria described above. The practical (and likely unintended) effect of this 
inconsistency would be remedied by Senate Bill 1399.  
 
The ambiguity in the existing state law has resulted in unintended uncertainty in 
the ongoing implementation of private transfer fee covenants required by 
agreements that meet the criteria for the “prospective” exception under federal 
law. Such agreements, including, for example, those focused on conservation, are 
important to the long-term funding of land protection and stewardship efforts 
that contribute to the state’s 30x30 goal to conserve and restore biodiversity, 
expand access to nature, and mitigate and build resilience to climate change.  
 
By clarifying the law’s unintended impact on such pre-existing agreements and 
aligning California’s legislation with federal regulations, Senate Bill 1399 will 
ensure that pre-existing agreements that meet the specific articulated criteria will 
continue to be implemented as originally intended.  
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SUPPORT 
 

Tejon Ranch Conservancy 
Audobon California 
Endangered Habitats League 
Natural Resources Defense Council 
Planning and Conservation League 
Sequoia Riverlands Trust 

 
OPPOSITION 

 
None received 
 

RELATED LEGISLATION 
 
Pending Legislation: None known. 
 
Prior Legislation:  
 
AB 3041 (Cunningham, Ch. 306, Stats. 2018) prohibited, on or after January 1, 2019, the 
creation of a private transfer fee, other than an excepted transfer fee as defined in 
federal regulation. Provided that any transfer fee created in violation of the prohibition 
is void as against public policy. 
 
AB 1139 (Reyes, Ch. 148, Stats. 2017) obligated anyone seeking payment of a property 
transfer fee to record notice that the existence of the fee may make it more difficult for 
the property owner or a prospective buyer to obtain financing unless the transfer fee 
provides a “direct benefit” to the property in question. Exempt from this notice 
requirement are specified transfer fees exempted from federal regulations, as specified. 
 
AB 807 (Stone, Ch. 634, Stats. 2015) clarified that property transfer fee disclosures must 
appear on a single document and cannot be incorporated by reference into other 
documents. 
 
AB 980 (Calderon, Ch. 689, Stats. 2007) required anyone seeking payment of a property 
transfer fee to record, among the property documents on file with the applicable county 
recorder, a notification setting forth the nature, purpose, duration, and amount of the 
fee, as a precondition for receiving payment. 
 
 

************** 


