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ID

SUBJECT

Financing statements: mortgages
DIGEST

This bill permits a record of mortgage to be used as a financing statement filed as a
fixture filing or a financing statement covering as-extracted collateral or timber to be
cut, when the debtor is an individual, if it provides the individual name of the debtor or
the debtor’s surname and first personal name.

EXECUTIVE SUMMARY

The Uniform Law Commission (ULC) was established in 1892 to create and recommend
to states uniform laws in a variety of areas of state law. Uniformity of state laws can be
tremendously beneficial, as it creates consistency between the states and ensures that
state laws are well-crafted with the input from legal expertise across the county. One of
the areas of law created by the ULC is the Uniform Commercial Code (UCC), which is a
comprehensive set of uniform laws governing commercial transactions. All states have
adopted the UCC, with some modifications. In 2010, the ULC amended Article 9 of the
UCC, an Article that regulates secured transactions. Those amendments made changes
to address issues that arose regarding how the borrower’s name must be provided on a
financing statement for it to be effective. They provided two alternative amendments to
UCC Section 9-503 regarding when a financing statement sufficiently provides an
individual borrower’s name: Alternative A and Alternative B. The amendments also
included a note that recommended that states that adopt Alternative B also adopt
specified amendments to another, related provision of the UCC. However, when
California adopted Alternative B in 2014, it failed to make the additional, recommended
changes to its uniform commercial code. AB 771 corrects this error and conforms
California law to the recommendations of the ULC. AB 771 is sponsored by the
California Lawyer’s Association, Business Law Division. The Committee has received
no other timely letters of support or opposition.



AB 771 (Macedo)
Page 2 of 8

PROPOSED CHANGES TO THE LAW

Existing law:

1)

2)

Defines “fixtures” as goods that are so related to particular real property that an
interest in them arises under real property law. (U. Com. Code § 9102(a)(41).)

Defines “fixture filing” to mean the filing of a financing statement covering goods
that are or are to become fixtures and that satisfies specified statutory requirements.
(U. Com. Code § 9102(a)(40).)

Specifies that a financing statement is sufficient only if it satisfies all of the following
conditions:
a) it provides the name of the debtor;
b) it provides the name of the secured party or a representative of the
secured party; and
c) itindicates the collateral covered by the financing statement. (U. Com.
Code § 9502(a).)

Specifies that, except as specified, a financing statement that covers as-extracted
collateral or timber to be cut, or which is filed as a fixture filing and covers goods
that are or are to become fixtures, is sufficient as a financing statement if it:

a) indicates that it covers this type of collateral;

b) indicates that it is to be recorded in the real property records;

c) provides a description of the real property to which the collateral is
related sufficient to give constructive notice of a mortgage if the
description was contained in a record of mortgage of the real property;
and

d) if the debtor does not have an interest of record in the real property,
provides the name of a record owner. (U. Com. Code § 9502(b).)

Specifies that a record of a mortgage is effective, from the date it is recorded, as a
financing statement filed as a fixture filing or as a financing statement covering as-
extracted collateral or timber to be cut, only if all of the following conditions are
satisfied:

a) the record indicates the goods or accounts that it covers;

b) the goods are or are to become fixtures related to the real property
described in the record, or the collateral is related to the real property and
is as-extracted collateral or timber to be cut;

c) the record satisfies the requirements for a financing statement in (4),
above, other than the requirement that it indicate that it is to be filed in the
real property records; and

d) the record is duly recorded. (U. Com. Code § 9502(c).)
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6)

Specifies that a financing statement sufficiently provides the name of the debtor, for
a debtor who is an individual, only if:

a) for a debtor to whom the Department of Motor Vehicles has issued a
driver’s license or identification card that has not expired, the financing
statement provides the name of the individual as indicated on the
individual’s driver’s license or identification card;

b) for a debtor without a driver’s license or identification card, the financing
statement provides the individual name of the debtor, or the surname and
tirst personal name of the debtor. (U. Com. Code § 9503(a)(4)-(5).)

Specifies that a financing statement substantially satisfying the above requirements
is effective, even if it has minor errors or omissions, unless those errors or omissions
make the financing statement seriously misleading. Specifies that a financing
statement that fails sufficiently to provide the name of the debtor as required by (6),
above is seriously misleading, except if a search of the records of the filing office

using the debtor’s correct name would disclose the financing statement. (U. Com.
Code § 9506.)

This bill:

1)

1.

Specifies that, for a record of mortgage to be effective as a financing statement filed
as a fixture filing or as a financing statement covering as-extracted collateral or
timber to be cut, the record sufficiently provides the name of an individual debtor if
it either provides the individual name of the debtor, or the surname and first
personal name of the debtor.

COMMENTS

Author’s statement

According to the author:

Getting mortgages approved has become increasingly difficult for Californians.
Technical barriers especially need to be cleared to allow Californians easier
access to get into their dream homes. AB 771 updates California’s Uniform
Commercial Code (UCC) to match the national standard used in 44 states,
simplifying how debtor names are recorded on mortgage-related documents.
Currently, California requires an exact name match to a state ID, leading to
unnecessary filings and costs. AB 771 corrects this by allowing mortgages or
deeds of trust to serve as fixture filings without an exact match, reducing
paperwork, saving money, and easing administrative burdens for borrowers and
lenders. This reform will streamline commercial transactions and ensure
California’s laws align with modern business practices.
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2. The Uniform Commercial Code and secured transactions for fixtures on real
property

The Uniform Law Commission (ULC) was established in 1892 to create and recommend
to states uniform state laws in a variety of areas of state law. Uniformity of state laws
can be tremendously beneficial, as it creates consistency between the states and ensures
that state laws are well-crafted with the input from legal expertise across the county.
The ULC is comprised of members appointed by state governments, the District of
Columbia, Puerto Rico, and the U.S. Virgin Islands. For California, the California
Commission on Uniform State Laws (CCUSL) represents the state on the ULC.

One of the areas of law created by the ULC is the Uniform Commercial Code (UCC),
which is a comprehensive set of uniform laws governing commercial transactions. All
states have adopted the UCC, with some modifications. In 2010, the ULC amended
Article 9 of the UCC, an Article that regulates secured transactions. A secured
transaction is created when a lender (called the creditor) lends a borrower money and
requires that the borrower ensure that the creditor is repaid by providing the creditor a
security interest in the borrower’s personal or real property. If the borrower fails to
repay the debt, the creditor may recover what they’re owed by seizing or selling the
borrower’s property in which the creditor holds the security interest. In order for this
security interest and the debt it guarantees to be known to other creditors and maintain
its claim on the property, an official document must be filed and recorded with the
county that describes the debt and security interest held by the creditor. This document
is typically a financing statement, called a UCC-1 form, though it can also be a mortgage
or deed of trust (to be discussed further below). Article 9 of the UCC has been
incorporated into state law in California Uniform Commercial Code Section 9101
through 9907.

A creditor may have a security interest in real property, or in personal property.
Sometimes, a creditor’s security interest is in what are called fixtures, which are goods
that are so related to particular real property that an interest in them arises under real
property law. (U. Com. Code § 9102(a)(41).) Examples of fixtures can include heating
and conditioning units, built-in appliances, and rooftop-mounted solar panels. Because
the fixture is so related to the real property upon which it’s attached, a creditor’s
interest in the fixture will be affected by any sale of or interest in the real property.
Thus, it is important for a creditor with an interest in a fixture to file a particular
financing statement called a “fixture filing” to notice their interest in the fixtures on the
real property. If they do not, they could lose their interest in the fixture if the real
property is sold or foreclosed upon by a creditor with an interest in the real property
itself.

The UCC includes various rules regarding the filing of financing statements and fixture
filings. It specifies that a financing statement is sufficient if it: provides the name of the
borrower; provides the name of the secured party (the creditor) or their representative;
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and indicates the collateral covered by the financing statement. (UCC § 9-502(a) (2010).)
When the financing statement is a fixture filing, it must also: indicate that it covers that
type of collateral; indicate that it is to be filed in the real property records; provide a
description of the real property to which the collateral is related; and provide the name
of the owner of the real property, if not the borrower. (UCC § 9-502(b) (2010).)

Prior to amendments to the UCC in 2010, a mortgage or deed of trust also was
permitted to be a fixture filing: if it indicated the goods or accounts that it covers; if the
goods were or would become fixtures to the real property described in the record; if the
record satisfied all of the requirements for a financing statement, except for the
requirement that it indicate that is to be filed with the real property records; and if the
record was recorded. (UCC § 9-502(c) (1998).) The pre-2010 UCC also included section
9-503, which specified when a financing statement sufficiently provides the name of the
borrower. For individual borrowers, the pre-2010 provisions only required that
financing statements provide the borrower’s legal name.

The 2010 amendments to the UCC Article 9 made changes to these provisions to
address issues that arose regarding how the borrower’s name must be provided on a
financing statement for it to be effective. They provided two alternative amendments to
Section 9-503 regarding when a financing statement sufficiently provides an individual
borrower’s name: Alternative A and Alternative B. Alternative A, known as the “only-
if” rule, requires the financing statement to provide an individual borrower’s name as it
appears on the borrower’s driver’s license, if the borrower has a valid driver’s license. If
the borrower does not have a driver’s license, their name may appear as their legal
name, or as their surname and first name. Alternative B, known as the “safe harbor”
rule, allows the financing statement to use either the borrower’s name as it appears on
their driver’s license, or their first name and surname.

Importantly, a note to the amendments to UCC Section 9-503 recommended that, if a
state adopts Alternative A, it should also adopt the amendments made to UCC Section
9-502 (UCC § 9-503, Leg. Note 1.) The amendments to UCC Section 9-502 amended the
provisions allowing a mortgage or deed of trust to serve as a fixture filing when the
borrower is an individual. Those amendments specified that a mortgage or deed of trust
can meet the requirements that it name the borrower if it provides the legal name of the
borrower, or their first name and surname, notwithstanding UCC Section 9-503's
requirements. Thus, the amendments to UCC Section 9-502 served to ensure that, even
if a state adopted the stricter standard in Alternative A, the more restrictive
requirements that an individual borrower’s name match their name as it appears on
their driver’s license would not apply to a mortgage or deed of trust filed as a fixture
filing.
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3. AB 771 aligns state law with the full 2010 UCC amendments

When California adopted the 2010 amendments to Article 9 of the UCC through AB
1858 (Perea, Ch. 284, Stats. 2014) in 2014, it did not adopt all of the changes as
recommended by the ULC. Specifically, while the state adopted Alternative A for UCC
Section 9-503 (as U. Com. Code § 9503), it did not correspondingly adopt the
amendment to UCC Section 9-502 that allow for mortgages or deeds of trust serving as
fixture filings to only list the borrower’s legal name or first name and surname.

AB 771 proposes to correct this oversight and align California law with the 2010 UCC
amendments. It does so by adding the amendments to UCC Section 9-502 to California’s
corresponding statute, while keeping the Alternative A language that the state chose to
adopt through AB 1858. This is important, according to the author, not only to align
California’s law with the UCC, but also to eliminate the otherwise redundant filings
that are currently sometimes required for fixture filings due to the omission in the
state’s law.

4. Arguments in support

According to the California Lawyers Association, Business Law Section, which is the
sponsor of AB 771:

AB 771 would amend provisions of California’s Uniform Commercial Code
(UCC) that address the manner in which a debtor’s name must appear on
specified documents, to conform to the uniform version of the UCC and
eliminate unnecessary burdens and costs, as well as a trap for the unwary.

By way of background, a mortgage or deed of trust is executed by a debtor using
the name under which the debtor takes title to the real property subject to the
mortgage or deed of trust. That name may not be exactly the same as the name
on the debtor’s California ID (often, but not necessarily, a California Driver’s
License). For example, the California ID may contain the debtor’s entire first
name, entire middle name, and entire last name, but the debtor may take title
using only their middle initial instead of their entire middle name.

A mortgage or deed of trust on its own can also be effective as a “fixture filing”
(a financing statement that perfects a lender’s security interest in personal
property that is or will become fixtures to the real property). However, under
California’s version of the UCC, a mortgage or deed of trust can be effective as a
fixture filing only if it contains the name of the debtor exactly as shown on the
individual’s California ID. Therefore, if the name on the mortgage or deed of
trust does not exactly match the name on the California ID, it is necessary to file a
separate financing statement containing the name exactly as shown on the
debtor’s California ID.
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The 2010 amendments to the uniform version of Article 9 of the UCC, as adopted
by the Uniform Law Commission (also known as the National Conference of
Commissioners on Uniform State Laws), provided alternatives for the
requirements applicable to the manner in which the name of a debtor must
appear on a financing statement. These were known as “ Alternative A” and

“ Alternative B.”

Alternative A is also referred to as the “only if” approach because, under this
alternative, the name on the financing statement is deemed sufficient only if it
provides the debtor’s name as it appears on their driver’s license or state-issued
identification card. If the debtor has not been issued a driver’s license or state ID
card, a financing statement is sufficient if it provides the individual name of the
debtor or the surname and first personal name of the debtor. Under Alternative
B, referred to as the “safe harbor” approach, a financing statement sufficiently
provides the name of the debtor if it provides the individual name of the debtor;
provides the surname and first name of the debtor; or provides the name of the
debtor as indicated on a driver’s license or other qualifying state-issued
identification card.

In 2014, California enacted Alternative A (AB 1858, Stats. 2014, Ch. 284, Sec. 1). A
Legislative Note to the 2010 amendments to the uniform version of Article 9 of
the UCC provides: “A State that enacts Alternative A of the amendments to this
section should also enact the amendments to Section 9-502.” The referenced
amendments provide that a mortgage or deed of trust can be effective as a fixture
filing if it provides the individual name of the debtor or the surname and first
personal name of the debtor, the same language that would be enacted in
California by this bill. California did not enact this additional language for
reasons that are not clear (possibly an oversight).

California is currently an outlier. Forty-four states, the District of Columbia, and
Puerto Rico have enacted Alternative A. Of these 46 jurisdictions, California is
one of only three that has failed to include language this bill seeks to enact. The
other two are Louisiana, which does not have the language because it does not
permit a mortgage or deed of trust to serve as a fixture filing, and Puerto Rico.
The other states have enacted Alternative B. AB 771 amends Section 9502 of
California’s Commercial Code to make it consistent with the uniform version of
the UCC’s Alternative A, as enacted in almost every other state.

SUPPORT

California Lawyers Association, Business Law Section (sponsor)
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OPPOSITION

None received

RELATED LEGISLATION

Pending Legislation: None known.

Prior Legislation:

AB 1858 (Perea, Ch. 284, Stats. 2014) revised the California Uniform Commercial Code
to adopt Alternative A of the 2010 ULC amendments to UCC Section 9-503, without
making the corresponding changes to UCC Section 9-502 recommended by the ULC.

AB 502 (Wagner, Ch. 531, Stats. 2013) adopted a variation of the UCC Alternative B
amendments for UCC Section 9-503 proposed by the 2010 amendments to the UCC, and
made other changes to the California Uniform Commercial Code.

SB 2002 (Committee on Judiciary, Ch. 1003, Stats. 2000) made numerous technical
corrections to changes to the California Uniform Commercial Code made by AB 45 the
year before.

AB 45 (Sher, Ch. 991, Stats. 1999) adopted the ULC’s 1998 amendments to Article 9 of
the UCC.

PRIOR VOTES:

Assembly Floor (Ayes 75, Noes 0)
Assembly Banking and Finance Committee (Ayes 9, Noes 0)
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