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Civil actions: housing development projects
DIGEST

This bill provides a mechanism for a defendant in a civil action, including under the
California Environmental Quality Act (CEQA), challenging a project that is a student
housing project, as defined, to seek an order requiring the plaintiff to furnish an
undertaking as security for costs and damages that may be incurred by the defendant if
the bringing of the action by the plaintiff would result in preventing or delaying the
project.

EXECUTIVE SUMMARY

Existing law provides a mechanism for a defendant in a civil action challenging a
housing project that is a development project which meets or exceeds the requirements
for low- or moderate-income housing to seek an order requiring the plaintiff to furnish
an undertaking as security for costs and damages that may be incurred by the
defendant if the bringing of the action by the plaintiff would result in preventing or
delaying the project. A plaintiff may seek to limit the amount of the undertaking by
presenting admissible evidence that filing an undertaking will cause it, and in cases
where the plaintiff is an unincorporated association, its members, to suffer undue
economic hardship. This bill expands that existing law to allow similar actions
challenging a project that is a student housing project. The bill is sponsored by the
Student Homes Coalition and supported by California YIMBY and several
organizations that advocate for more student housing. There is no known opposition.
Should this bill pass this Committee, it will be referred to the Senate Appropriations
Committee.
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PROPOSED CHANGES TO THE LAW

Existing law:

1)

Requires lead agencies with the principal responsibility for carrying out or
approving a proposed discretionary project to prepare a negative declaration,
mitigated declaration, or environmental impact report (EIR) for this action, unless
the project is exempt from CEQA (CEQA includes various statutory exemptions, as
well as categorical exemptions in the CEQA Guidelines). (Pub. Res. Code § 21100 et

seq.)

Sets requirements relating to the preparation, review, comment, approval and
certification of environmental documents, as well as procedures relating to an
action or proceeding to attack, review, set aside, void, or annul various actions of a
public agency on the grounds of noncompliance with CEQA. (Pub. Res. Code §
21165 et seq.)

Authorizes judicial review of CEQA actions taken by public agencies, following the
agency’s decision to carry out or approve the project, and specifies certain time
periods in which an action must be instituted depending on the type of claim
alleged. (Pub. Res. Code § 21167.)

Requires the superior court and court of appeal to provide lawsuits related CEQA
preference over all other civil actions therein, in the matter of setting the same for
hearing or trial, and in hearing the same, to the end that the action or proceeding is
to be quickly heard and determined. (Pub. Res. Code § 21167.1(a).)

Provides that in all civil actions, including those brought by any plaintiff to
challenge a housing development project which is a development project which
meets or exceeds the requirements for low- or moderate-income housing, a
defendant may apply to the court by noticed motion for an order requiring the
plaintiff to furnish an undertaking as security for costs and any damages that may
be incurred by the defendant by the conclusion of the action or proceeding as the
result of a delay in carrying out the development project if the bringing of the action
has the effect of preventing or delaying the project from being carried out. (Code of
Civ. Proc. § 529.9(a).)

Provides that a defendant seeking a security in accordance with 5), above, must
make a motion for that security on the grounds that the action is without merit and
was brought in bad faith, vexatiously, for the purpose of delay, or to thwart the
low- or moderate-income nature of the housing development project. (Ibid.)

Authorizes the plaintiff, in response to a motion for an undertaking made under 5),
above, to seek to limit the amount of the undertaking by presenting admissible
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evidence that filing an undertaking will cause it, and in cases where the plaintiff is

an unincorporated association, its members, to suffer undue economic hardship. (Id
at subd. (b).)

Requires the court, if the court determines after a hearing that the grounds for the
motion have been established, to order the plaintiff to file the undertaking in an
amount specified in the court’s order, taking into consideration any admitted
evidence of plaintiff’s economic hardship and avoiding to cause the plaintiff to
suffer undue economic hardship, as security for costs and damages of the
defendant.

a) The liability of the plaintiff for the costs and damages of the defendant is
not to exceed $500,000.

b) If the court concludes, based on all of the admissible evidence presented,
that a bond in any amount would cause the plaintiff undue economic
hardship, the court is authorized in its discretion to decline to impose a
bond.

c) If at any time after the plaintiff has filed an undertaking the housing
development plan is changed by the developer in bad faith so that it fails to
meet or exceed the requirements for low- or moderate-income housing, the
developer is liable to the plaintiff for the cost of obtaining the undertaking.
(Ibid.)

Authorizes a defendant, in any litigation pending in any court of this state and at
any time until final judgment is entered, to move the court upon a notice and a
hearing for an order requiring the plaintiff to furnish security.

a) Provides that the motion for an order requiring the plaintiff to furnish
security must be based upon the ground, and supported by a showing, that
the plaintiff is a vexatious litigant and that there is not a reasonable
probability that they will prevail in the litigation against the moving
defendant. (Code of Civ. Proc. § 391.1.)

10) Defines a “vexatious litigant” as a person who does any of the following:

a) inthe immediately preceding seven-year period has commenced,
prosecuted, or maintained in propria persona at least five litigations, other
than in a small claims court that have been finally determined adversely to
the person or unjustifiably permitted to remain pending at least two years
without having been brought to trial or hearing;

b) after a litigation has been finally determined against the person, repeatedly
relitigates or attempts to relitigate, in propria persona, either the validity of
the determination against the same defendant or defendants as to whom
the litigation was finally determined or the cause of action, claim,
controversy, or any of the issues of fact or law, determined or concluded by
the final determination against the same defendant or defendants as to
whom the litigation was finally determined;
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c) inany litigation while acting in propria persona, repeatedly files
unmeritorious motions, pleadings, or other papers, conducts unnecessary
discovery, or engages in other tactics that are frivolous or solely intended
to cause unnecessary delay; or

d) has previously been declared to be a vexatious litigant by any state or
federal court of record in any action or proceeding based upon the same or

substantially similar facts, transaction, or occurrence. (Code of Civ. Proc. §
391 (b).)

This bill:

1) Expands existing Code of Civil Procedure Section 529.9 to also apply to actions
challenging a student housing project.

2) Defines “student housing project” as one or more housing facilities to be occupied
by students of one or more campuses and owned by a public university, including
dining, academic, and student support service spaces, and other necessary and usual
attendant and related facilities and equipment.

COMMENTS

1. Stated need for the bill

The author writes:

While California has made meaningful progress in addressing its housing crisis, a
significant shortage still persists. Students across the higher education system are
among the most severely affected by the housing shortage. An estimated 417,000
students across the UC, CSU, and CCC systems lack stable housing, and more than
30,000 students are on waiting lists for housing provided by these universities.

SB 916 aims to protect student housing by clarifying that courts have discretion to
require a bond in lawsuits challenging student housing. While existing law already
grants courts this discretion for affordable housing projects, it does not extend the
same protection to student housing. By closing this gap, SB 916 will allow much-
needed student housing projects to proceed without barriers or unnecessary delays.

2. CEQA generally

Enacted in 1970, CEQA requires state and local agencies to follow a set protocol to
disclose and evaluate the significant environmental impacts of proposed projects and to
adopt feasible measures to mitigate those impacts. CEQA itself applies to projects
undertaken or requiring approval by public agencies, and, if more than one agency is
involved, CEQA requires one of the agencies to be designated as the “lead agency.” The
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environmental review process required by CEQA consists of: (1) determining if the
activity is a project; (2) determining if the project is exempt from CEQA; and (3)
performing an initial study to identify the environmental impacts and, depending on
the findings, prepare either a Negative Declaration (for projects with no significant
impacts), a Mitigated Negative Declaration (for projects with significant impacts but
that are revised in some form to avoid or mitigate those impacts), or an EIR (for projects
with significant impacts).

An EIR must accurately describe the proposed project, identify and analyze each
significant environmental impact expected to result from the proposed project, identify
mitigation measures to reduce those impacts to the extent feasible, and evaluate a range
of reasonable alternatives to the proposed project. Before approving any project that has
received environmental review, an agency must make certain findings pertaining to the
project’s environmental impact and any associated mitigation measures. If mitigation
measures are required or incorporated into a project, the public agency must adopt a
reporting or monitoring program to ensure compliance with those measures. To enforce
the requirements of CEQA, a civil action may be brought under several code sections to
attack, review, set aside, void, or annul the acts or decisions of a public agency for
noncompliance with the act.

Unlike other environmental laws specific to air resources, water resources, or the
control of toxic substances, there is no statewide bureaucracy charged with enforcement
of CEQA. Rather, it is enforced through citizen participation and litigation if necessary.
Arguably, this makes the implementation of CEQA more efficient and expeditious than
if a state agency were created to administer the law. Thus, CEQA litigation could more
appropriately be characterized as mere enforcement.

“CEQA operates, not by dictating proenvironmental outcomes, but rather by
mandating that ‘decision makers and the public” study the likely environmental effects
of contemplated government actions and thus make fully informed decisions regarding
those actions. ... In other words, CEQA does not care what decision is made as long as
it is an informed one.” (Citizens Coalition Los Angeles v. City of Los Angeles (2018) 26 Cal.
App. 5th 561, 577.)

3. Providing a mechanism to seek an undertaking in actions challenging a student
housing project

SB 393 (Glazer, Ch. 285, Stats. 2024) amended an existing provision of law (Code of Civ.
Proc. § 529.2) that provided a mechanism for a defendant in a civil action challenging a
housing project which is a development project that meets or exceeds the requirements
for low- or moderate-income housing to seek an order requiring the plaintiff to furnish
an undertaking as security for costs and damages that may be incurred by the
defendant if the bringing of the action by the plaintiff would result in preventing or
delaying the project. Prior to the enactment of SB 393, the defendant had the burden of
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making a showing that the posting of the undertaking would not place an undue
hardship on the plaintiff. SB 393 shifted the burden to the plaintiff to demonstrate that
posting a bond would place an undue economic hardship on the plaintiff, arguing that
the plaintiff is the one who has the information to make such a showing and therefore it
was more appropriate to place that burden on the plaintiff.

This bill seeks to enact a similar mechanism for a defendant in a civil action, including
an action under CEQA, challenging a project that is a student housing project. This bill
allows such a defendant to seek an order requiring the plaintiff to furnish an
undertaking as security for costs and damages that may be incurred by the defendant if
the bringing of the action by the plaintiff would result in preventing or delaying the
project. “Student housing project” is defined as one or more housing facilities to be
occupied by students of one or more campuses and owned by a public university,
including dining, academic, and student support service spaces, and other necessary
and usual attendant and related facilities and equipment.

In 2023, the Office of the President of the University of California (UC) reported that
since 2018, seven housing projects had been challenged by CEQA litigation and that
approximately 4,100 beds were affected by ongoing litigation at that time.! This same
report stated that the UC “provides housing opportunities that are generally at least 20
percent below market rate” and that “the supply of beds despite new inventory has not
been able to keep up with the demand and increased enrollment.”2 The report noted
that “CEQA litigation creates significant delay for delivery of housing projects, while
the threat of CEQA litigation and its inherent unpredictability slows the housing project
entitlement process.”? Campus housing plans, as of 2023, included funding for “22,000
student beds between fall 2023 and fall 2028” and future plans of an “additional 16,000
beds,” which if funded, could lead to an additional 38,000 future beds.4 The California
State University Systemwide Housing Plan states that “market demand for Fall 2030 is
estimated at 15,370 beds, up from an estimated 13,250 in the 2022 plan.”>

4. First amendment implications

In a recent U.S. Supreme Court Case, Americans for Prosperity Foundation v. Bonta ((2021)
141 S.Ct. 2373.), the Court held that the California Attorney General (AG) requirement
that charities disclose their Schedule B to Form 990 when registering with the state
facially violated the First Amendment. Schedule B requires non-profit organizations to

L Off. Of the U.C. Pres., Overview of University-Provided Housing, at p. 4, available at

https:/ /regents.universityofcalifornia.edu/regmeet/mar23/jl.pdf.

2 Ibid.

3 Ibid.

4 Ibid.

5 Ca. Stat Univ., 2025 CSU Systemwide Housing Plan Update, at p. 10, available at

https:/ /www.calstate.edu /impact-of-the-csu/ government/ Advocacy-and-State-
Relations/legislativereportsl /Systemwide % 20Housing % 20Plan %20Report %20-%20signed.pdf.
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disclose the names and addresses of donors who have contributed more than $5,000 in a
particular tax year or, in certain cases, more than 2% of an organization’s total
contributions and is filed with the federal government. The Court held that the
standard of review to be applied in compelled disclosure situations is an exacting
scrutiny standard, and wrote that under this standard there must be a “’substantial
relation between the disclosure requirement and a sufficiently important governmental
interest,” and that the disclosure requirement be narrowly tailored to the interest it
promotes.” (Id. at 2383-85; internal quotation marks omitted.) The court also stated that
a law may be facially challenged and invalidated “as overbroad if a substantial number
of its applications are unconstitutional.” (Id. at 2387.)

The Court found that preventing fraud by charities was a substantial governmental
interest, stating that there was “no doubt that California has an important interest in
preventing wrongdoing by charitable organizations.” (Id. at 2387.) However, the court
found that the disclosure requirement was not narrowly tailored, pointing to the fact
that the District Court found no concrete example of pre-investigation collection
advancing the AG’s enforcement efforts. (Id. at 2386.) The Court noted that there were
other methods available to the AG to collect such information, such as a subpoena or
audit letter. (Ibid.) The AG argued to the Court that the disclosure requirement did not
result in any widespread chilling of association rights, that the disclosures were
confidential, and that there were no burdens placed on the donors because tax-exempt
charities already provide their Schedule B form to the Internal Revenue Service. (Id. at
2387-88.) The Court found these arguments unpersuasive. The Court concluded that the
protections of the First Amendment as it relates to freedom of association “are triggered
not only by actual restrictions” on a person’s ability to join with other people to further
a shared goal but also when there is a risk of a chilling effect on association. (Id. at 2389.)

A California appellate court recently applied the holding in Americans for Prosperity
Foundation to a discovery request by the Public Utility Commission’s (PUC) Public
Advocate’s Office (PAO) on Southern California Gas Company (SCG) related to
whether the political activities of SCG are funded by SCG’s shareholders, which is
permissible, or ratepayers, which is not permissible under existing law. The court held
that the discovery request violated the First Amendment as applied to SCG because it
infringed upon their freedom of association rights. (Southern California Gas Company v.
Public Utilities Commission (2023) 87 Cal. App5th 324.) The court applied the exacting
scrutiny standard as laid out under American for Prosperity Foundation and stated that a
party objecting to a discovery request based on First Amendment rights has to make a
prima facie showing that the enforcement of the request will result in harassment,
membership withdrawal, or discouragement of new members or other consequences
that objectively indicate an impact on or “chilling” of the members” association rights.
(Id. at 342-43.) If the petitioner can make the prima facie showing the burden shifts to the
government to demonstrate that the disclosure serves a compelling government interest
and is the least restrictive means of obtaining the requested information. (Id. at 343.)
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The court stated that “a governmental entity seeking discovery must show that the
information sought is highly relevant to the claims or defenses in the proceeding at
hand” and that the information is essential to perform its duties. (Id. at 344-45.) Here,
much like in the American for Prosperity Foundation case, the information to be disclosed
would remain confidential but this was found unpersuasive by the court. They noted
confidentiality was irrelevant to the matter because the evidence provided by SCG
“demonstrates that the disclosure to the PAO itself would chill third parties from
associating with the utility.” (Id. at 344.) SCG made this demonstration by providing
evidence that disclosure would have a chilling effect on the ability of SCG to engage in
activities that are lawful, and submitted declarations from organizations stating that the
disclosure required by PAO would dissuade them from communicating or contracting
with SCG.

As this Committee also noted in its analysis of SB 393, it is unclear if this bill implicates
the First Amendment as addressed in the cases above. It could be argued that this
statute is not a compelled disclosure situation as a plaintiff is not required to provide
evidence of their financials, but is merely authorized to provide that information to
challenge a motion seeking an undertaking. Additionally, it could be argued that
preventing frivolous litigation and stopping undue delay in the construction of student
housing is an important state interest and that the provision is narrowly tailored.
However, requiring the financials of members of an unincorporated association to be
disclosed in order to challenge an undertaking may pose a risk of having a chilling
effect on associations in a way that the cases above find violate the First Amendment.

5. Statements in support

The Student Homes Coalition, the sponsor of the bill, writes in support stating:

[...] The need for more housing on college campuses is dire. UC[s] and CSUs are
only able to house 39% and 14% of their students respectively, while just 16 out of
116 Community Colleges operate any housing at all. The student housing shortage is
not due to lack of interest in development, but rather regulatory barriers that render
university projects infeasible. Students pay the price both literally and figuratively
for outdated housing regulations. Increased construction costs limit supply and raise
rents, and the tens of thousands of students who can't keep up with rising costs end
up homeless every year.

The California Environmental Quality Act (CEQA) is a major driver of housing
unaffordability on our campuses. Interest groups and community members often
weaponize CEQA to block campus housing projects at the expense of California's
students. According to the UC Regents, 7 UC student housing projects were sued
under CEQA in just five years between 2018 and 2022.
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Litigation delays projects and drives up housing costs, resulting in fewer available
units, increased student homelessness, and even deferred college acceptance for
some incoming freshmen. [...]

SUPPORT

Student Homes Coalition (sponsor)
ASUCD Housing and Transportation Advocacy Committee
California YIMBY

College Democrats at UC Irvine

Davis College Democrats

Student Homes at San Jose State University
Student Homes at UCLA

Student Homes at UCSB

Student Homes at UCSD

Urban Studies Student Association
YouthBridge Housing

OPPOSITION

None received

RELATED LEGISLATION

Pending Legislation: SB 1344 (Cabaldon, 2026) provides a mechanism for a defendant in
a civil action, including CEQA, challenging a project that is a priority care development,
as defined, to seek an order requiring the plaintiff to furnish an undertaking as security

for costs and damages, and raised the maximum limit of the undertaking to $1,000,0000.

SB 1344 is currently pending in this Committee and is set to be heard on the same day
as this bill.

Prior Legislation:

SB 678 (Niello, 2025) would have provided a mechanism for a defendant in a civil
action, including under CEQA, challenging a project that engages in fire prevention
activities, as defined, to seek an order requiring the plaintiff to furnish an undertaking
as security for costs and damages that may be incurred by the defendant if the bringing
of the action by the plaintiff would result in preventing or delaying the project. SB 678
died in the Senate Appropriations Committee.

SB 393 (Glazer, Ch. 285, Stats. 2024) shifted the burden from the defendant to the
plaintiff to demonstrate that posting a bond would place an undue economic hardship
on the plaintiff in certain actions challenging certain low- or moderate-income housing

projects.
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